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§19.34

§19.34 Determination that Notice of
Disagreement or Substantive Ap-
peal was not timely filed protested
by claimant or representative.

Whether a Notice of Disagreement or
Substantive Appeal has been filed on
time is an appealable issue. If the
claimant or his or her representative
protests an adverse determination
made by the agency of original juris-
diction with respect to timely filing of
the Notice of Disagreement or Sub-
stantive Appeal, the claimant will be
furnished a Statement of the Case.

(Authority: 38 U.S.C. 7105)

§19.35 Certification of appeals.

Following receipt of a timely Sub-
stantive Appeal, the agency of original
jurisdiction will certify the case to the
Board of Veterans’ Appeals. Certifi-
cation is accomplished by the comple-
tion of VA Form 8, ‘“‘Certification of
Appeal.” The certification is used for
administrative purposes and does not
serve to either confer or deprive the
Board of Veterans’ Appeals of jurisdic-
tion over an issue.

(Authority: 38 U.S.C. 7105)

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 66 FR 53339, Oct. 22, 2001]

§19.36 Notification of certification of
appeal and transfer of appellate
record.

When an appeal is certified to the
Board of Veterans’ Appeals for appel-
late review and the appellate record is
transferred to the Board, the appellant
and his or her representative, if any,
will be notified in writing of the cer-
tification and transfer and of the time
limit for requesting a change in rep-
resentation, for requesting a personal
hearing, and for submitting additional
evidence described in Rule of Practice
1304 (§20.1304 of this chapter).

(Authority: 38 U.S.C. 7105)

§19.37 Consideration of additional evi-
dence received by the agency of
original jurisdiction after an appeal
has been initiated.

(a) Evidence received prior to transfer of
records to Board of Veterans’ Appeals.
Evidence received by the agency of
original jurisdiction prior to transfer
of the records to the Board of Veterans’
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Appeals after an appeal has been initi-
ated (including evidence received after
certification has been completed) will
be referred to the appropriate rating or
authorization activity for review and
disposition. If the Statement of the
Case and any prior Supplemental
Statements of the Case were prepared
before the receipt of the additional evi-
dence, a Supplemental Statement of
the Case will be furnished to the appel-
lant and his or her representative as
provided in §19.31 of this part, unless
the additional evidence received dupli-
cates evidence previously of record
which was discussed in the Statement
of the Case or a prior Supplemental
Statement of the Case or the addi-
tional evidence is not relevant to the
issue, or issues, on appeal.

(b) Evidence received after transfer of
records to the Board of Veterans’ Appeals.
Additional evidence received by the
agency of original jurisdiction after
the records have been transferred to
the Board of Veterans’ Appeals for ap-
pellate consideration will be forwarded
to the Board if it has a bearing on the
appellate issue or issues. The Board
will then determine what action is re-
quired with respect to the additional
evidence.

(Authority: 38 U.S.C. 7105(d)(1))

§19.38 Action by agency of original ju-
risdiction when remand received.

When a case is remanded by the
Board of Veterans’ Appeals, the agency
of original jurisdiction will complete
the additional development of the evi-
dence or procedural development re-
quired. Following completion of the de-
velopment, the case will be reviewed to
determine whether the additional de-
velopment, together with the evidence
which was previously of record, sup-
ports the allowance of all benefits
sought on appeal. If so, the appellant
and his or her representative, if any,
will be promptly informed. If any bene-
fits sought on appeal remain denied fol-
lowing this review, the agency of origi-
nal jurisdiction will issue a Supple-
mental Statement of the Case con-
cerning the additional development
pertaining to those issues in accord-
ance with the provisions of §19.31 of
this part. Following the 60-day period
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